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Executive Summary

Introduction

Today’s Medicare Quality Improvement Organi-
zation (QIO) program is dramatically different
from the first Medicare utilization review and
quality control peer review program established
by Congress in 1972. The most significant
change in the past twenty years was spurred by
the 1990 publication of a report by the National
Academy of Sciences, Institute of Medicine
(IOM), Medicare: A Strategy for Quality Assurance.
1OM recommended that Medicare refocus the
program on assisting providers, practitioners,
and health plans to improve the quality of care.
These recommendations led Medicate officials
Gail Wilensky and Stephen Jencks to announce
in JAMA in 1992 Medicare’s decision to adopt
the IOM’s new approach.

Since then, Congress and Medicare officials have
given Medicare’s quality contractors a new name,
Quality Improvement Organizations (QIOs),
and a broader purview. The Medicare work of
the QIOs now extends far beyond the original
task of retrospective case review of care in se-
lected hospitals to include cooperative face to
face assistance to many thousands of nursing
homes, home health agencies, and physician of-
fices. Other new assignments have increased the
scope of QIO services directly to beneficiaries.
This new work includes mediation assistance for
beneficiaries dissatistied with the quality of care
ot service they receive, as well as rapid independ-
ent adjudication of Medicare managed care and
fee for service coverage appeals filed by benefici-
aries.

Looking ahead, the emerging new tasks of facili-
tating financial incentives for quality and pro-
moting public reporting will demand that each
QIO is trusted not only by physicians and health
professionals, but also by payers and the public.
The need for a broad base of trust beyond the
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health cate community also stems from the pub-
lic policy trend toward greater accountability of
private firms, which began with the Sarbanes-
Oxley Act of 2002 and continues with a series of
reforms targeting tax-exempt organizations.

Anticipating the need for change, in August 2005
the President of AHQA appointed the ad hoc
Committee on Organizational Integrity (hereafter
“the Committee”) to marshal the expetience and
judgment of the AHQA community and develop
recommendations for adoption by the QIO
community. AHQA’s Board of Directors be-
lieves that the principles underlying these re-
quirements represent prudent governance and
business practices will strengthen its Institutional
Members. Accordingly, the Board has adopted
as policy this set of standards that all AHQA
Institutional Members ate asked to embrace and
promptly implement.

Compensation of Governing Body
Members

All members of AHQA should adopt board
compensation policies consistent with the fol-
lowing principles, and implement such policies
effective no later than December 31, 2006.

a) Board members should be compensated
only in those instances where the board has
clearly defined the role and responsibilities
of the board member(s) to be compensated,
identified circumstances where compensa-
tion is deemed necessary due to the com-
plexity of the responsibility, the time com-
mitment involved in board service, and the
skills required for the particular assignment.

b) Board members should only be compen-
sated if the board satisfies the conditions set
forth by the IRS as necessary to qualify for a
“rebuttable presumption” of reasonableness:

1) the compensation arrangement must
be approved in advance by an
“authorized body” of the tax-exempt
organization composed entirely of
individuals unrelated to and not sub-
ject to the control of the [board
member| involved in the compensa-
tion arrangement;

2)  the authorized body obtained and
relied upon “appropriate data as to
comparability” of compensation; and

3) the authorized body must adequately
document the basis for its determina-
tion concurrently with the making
thereof.

¢) The QIO evaluates board member perform-
ance, not merely attendance, in terms of
contributions expected to justify any stipend,
and have a mechanism to remove, before
any applicable term limits would take effect,
board members whose contributions are no
longer sufficient.

Executive Compensation

Every QIO should institute policies and actions
necessaty to qualify for the rebuttable presump-
tion of reasonableness of executive compensa-
tion under IRS regulations, effective no later
than December 31, 2000, and adhere to the fol-
lowing principles.

a) Each Institutional Member should incorpo-
rate into its bylaws, atticles, charter, or other
appropriate governing documents a require-
ment that the full board or a duly authorized
and constituted committee thereof (ie.,
compensation committee) must approve,
annually and in advance, the compensation
(including bonus compensation and benefits)
of “disqualified persons” (as defined by IRS)
on the staff, except for years in which a
multi-year contract remains in force or there
is no change in the compensation except for
a cost-of-living adjustment. If the governing
body has authorized the CEO to make such
determinations with respect to senior staff
who may be “disqualified persons”, the
CEO shall follow appropriate procedures to
qualify for the rebuttable presumption that
compensation for such staff is reasonable.

b) If an Institutional Member’s board of ditec-
tors chooses to use a compensation consult-
ant or service to evaluate the compensation
of senior executives then, the consultant or
service should be independent and should be
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hired by and report to the board or desig-
nated board committee.

c¢) Each Institutional Member’s governing
board, or the compensation committee of
the board, should review the organization’s
staff compensation program petiodically
(e.g., every five years) including the salary
ranges for particular positions and the bene-
fits provided.

Travel Expenses

Each Institutional Member should adopt policies
consistent with the following principles by no
later than December 31, 2006.

a) Institutional Members that pay for or reim-
burse travel expenses of board members,
officers, employees, consultants, volunteers,
or others traveling to conduct the business
of the organization should establish and im-
plement policies that provide clear guidance
on their travel rules, including the types of
expenses that can be reimbursed and the
documentation required to receive reim-
bursement.

b) Travel on behalf of the organization is to be
undertaken in a cost-effective manner. The
travel policy should be provided to and ad-
hered to by anyone traveling on behalf of the
organization.

¢) Institutional Members should not pay for
nor reimburse travel expenditures (except
for de minimus expenses of those attending
an activity such as a meal function of the
organization) for spouses, dependents, or
others who are accompanying individuals
conducting business for the organization
unless they, too, are conducting business for
the organization.

Structure, Composition, and
Independence of Boards

Regarding QIO board composition and inde-
pendence, Institutional Members of AHQA
should adopt policy no later than December 31,
2006 consistent with the following principles:

a) Each QIO boatd should adopt mechanisms
to continuously infuse board deliberations
with new and different perspectives.

b) Each QIO should adopt policies that will
ensure a high level of consumer and other
stakeholder representation and diversity on
its governing board by the end of the 8®
Medicare Statement of Work.

¢) Each QIO board should adopt policy ensur-
ing that at least one-third of its members are
not compensated as employees or contrac-
tors of the company.

d) Each QIO board should adopt and enforce
reasonable performance standards for atten-
dance and contributions by board members.

Conflict of Interest

Institutional Members of AHQA should estab-
lish a written conflict of interest policy consistent
with the following principles no later than De-
cember 31, 2006.

a) Each board member attests in writing they
have received and understood the policy;

b) The policy establishes each board member
has a duty to disclose a financial interest;

¢) In determining whether a board member’s
declared financial interest constitutes a con-
flict with the firm’s interests, the policy pro-
vides the board member must recuse himself
and not participate in deliberations and vot-
ing, other than to declare and desctibe the
nature of their financial interest; and

d) In determining the board’s action to mitigate
a conflict it has identified, the board must
consider “non-conflicted” transaction alter-
natives before approving a transaction in-
volving a conflict with a board member’s
financial interest.
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’) THE AMERICAN
k HEALTH QUALITY

ASSOCIATION

AHQA POLICY

Standards for Organizational Integrity of AHQA Institutional Members
Adopted by the Board of Directors, December 20, 2005

Section 1:
The Context for Board Policy

A History of Adapting to Changed Responsibili-
ties. Today’s Medicare Quality Improvement

Organization (QIO) program is dramatically dif-
ferent from the first Medicare utilization review
and quality control peer review program estab-
lished by Congtress in 1972. The most significant
change in the past twenty years was spurred by
the 1990 publication of a report by the National
Academy of Sciences, Institute of Medicine
(IOM), Medicare: A Strategy for Quality Assurance.
1IOM recommended that Medicare refocus the
program on assisting providers, practitioners,
and health plans to improve the quality of care.
These recommendations led Medicare officials
Gail Wilensky and Stephen Jencks to announce
in JAMA in 1992 Medicare’s decision to adopt
the IOM’s new approach. After picking up sup-
port for these reforms in Congress during the
health reform debate of 1993-1994, Medicare
and their quality contractors, then known as Peer
Review Organizations (PROs), formally initiated
the Health Care Quality Improvement Program
about ten years ago.

Since then, Congress and Medicare officials have
given Medicare’s quality contractors a new name,
Quality Improvement Organizations (QIOs),
and a broader purview. The Medicare work of
the QIOs now extends far beyond the original
task of retrospective case review of care in se-
lected hospitals to include cooperative face to
face assistance to many thousands of nursing
homes, home health agencies, and physician of-
fices. The nature of the work no longer consists
solely of judgments of care decisions based on
chart review, but now includes front line, real

time responsibility for providing proactive qual-
ity improvement assistance, promotion of public
reporting of quality data, and speeding the pace
of adoption of health information technology.
Today the QIOs work more closely than ever
with physicians, but now also operate in domains
run primarily by other health professions, such as
nursing and pharmacy. To serve their communi-
ties effectively as they have acquired new respon-
sibilities, QIOs have constantly adjusted to keep
pace. Several studies published in peer-reviewed
journals attest to the effectiveness with which
QIOs have adapted to their expanded responsi-
bilities.

Other new assignments have increased the scope
of QIO services directly to beneficiaties. This
new work includes mediation assistance for
beneficiaries unhappy with the quality of care or
service they receive, as well as rapid independent
adjudication of Medicare managed care and fee
for service coverage appeals filed by beneficiar-
ies.

Looking ahead, the emerging new tasks of facili-
tating financial incentives for quality and pro-
moting public reporting will demand that each
QIO is trusted not only by physicians and health
professionals, but also by payers and the public.

Changes in Staff and Governance. The increas-
ing sophistication of QIO responsibilities over
the past decade have been reflected in changes in
the staff and governing bodies of QIOs. From a
staff dominated by nurses trained in reviewing
medical records, the typical complement of QIO
staff now also includes physicians and nurses
trained in clinical quality improvement precepts,
epidemiologists, biostatisticians, public health
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professionals, health informatics experts, and
pharmacists. Individuals employed by QIOs
now typically have experience working in hospi-
tals, nursing homes, home health agencies, physi-
cian offices, pharmacy practice, , and public or
corporate communications.

QIO governing bodies have also changed signifi-
cantly since the early 1970s, when most of the
organizations or their corporate predecessors
were created as Medicare Professional Standards
Review Organizations (PSROs). By law, PSRO
grantees were required to be either physician
sponsored organizations (whose board answers
to a physician membership) or physician access
organizations (those utilizing a corps of local
physicians to conduct review as contractors to
the PSRO). In fact, Medicare law and contract-
ing policies dating back to the 1970s explicitly
favor selection of “physician sponsored” con-
tractors that answer to a membership of physi-
cians.

Not surprisingly, most PSROs were governed by
boards of directors comprising only physicians.
However, despite the Medicare program’s con-
tinued requirement that QIOs maintain their
primary relationship with the physician commu-
nity in each state (and prohibition of more than a
minority of board members from provider or-
ganizations subject to QIO review), today’s QIO
boards reflect their transition from local PSROs
to statewide organizations, and their need for
relationships with a broader array of stake-
holders. Today, while 79% of QIO boards have
a physician majority, over one-third of QIO
board members are non-physicians, and the next
generation of board members promises to be
more diverse: 60% of all board members with 6
or fewer years of tenure on QIO boards are non-
physicians.

New Demands for a More Accountable Health
System. Following the enactment in 2002 of the
Sarbanes-Oxley legislation, imposing financial
and governance accountability reforms that pri-
marily apply to for-profit businesses, influential
leaders in Congress began to propose reforms to
strengthen accountability of non-profit organiza-
tions, as well. Public polls and media investiga-
tions have supported the movement for more

accountable and transparent non-profit busi-
nesses. In response to calls for reform, large and
small charities, hospitals, and other non-profit
organizations have agreed that change is neces-
sary and have proposed a mix of toughened vol-
untary and regulatory standards to reassure regu-
lators and the public that non-profit entities need
and deserve their tax-favored status to setve their
communities. The Independent Sector, a na-
tional coalition representing over 500 non-profit
organizations, has worked closely with Members
of Congress to address these concerns over the
past few years, convening a Panel on the Non-
profit Sector to develop recommendations for
greater transparency and accountability for the
sectof.

In the health care sector, the public policy trend
toward greater accountability of private firms
intersects with calls by congressional leaders for
a more accountable health care system, and for
stronger oversight of quality by organizations
such as QIOs. On December 1, 2005, the Na-
tional Academy of Sciences, Institute of Medi-
cine (IOM) issued the first of three reports to
Congress. The first IOM report sets forth a vi-
sion of a national health care system in which
clinical quality is routinely assessed using stan-
dardized measures, and performance continu-
ously improves. Many stakeholders will have to
undergo change to realize the IOM’s vision; all
stakeholders will be expected to adhere to the
highest standards of fiduciary responsibility,
transparency, and accountability to the public.
QIOs too must adapt themselves in order to
participate fully in the evolving system, either
making or adapting to changes in national, state,
and internal attributes of the QIO infrastructure.

Development of AHQA Standards for Organiza-
tional Integrity. Anticipating the need for

change, in August 2005 the president of AHQA
appointed the ad hoc Committee on Organiza-
tional Integrity (hereafter “the Committee”) to
marshal the experience and judgment of the
AHQA community and develop recommenda-
tions for adoption by the QIO community. The
charge to the Committee included a broad range
of issues and questions. Its initial focus was on
issues that are of greatest salience to policymak-
ers and opinion leaders, such as the compensa-
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tion of QIO boards and executives, management
of travel expenses, board independence and
managing conflicts of interest. The Committee
was unanimous in its judgment that prompt and
significant change is merited to demonstrate a
commitment to the highest standards of the pub-
lic and the public officials to whom they are ac-
countable.

The Committee recognized that QIOs ate incot-
porated as different types of organizations, in-
cluding not-for-profit entities incorporated under
both IRC sections 501(c)(3) and (c)(6), as well as
four for-profit entities. Most of the safeguards
recommended in this report were developed for
non-profit organizations organized under sec-
tions 501(c)(3), such as the standards for meeting
the IRS “rebuttable presumption” of reasonable
compensation under the Intermediate Sanction
regulations. The Committee agreed that safe-
guards developed for these non-profits can and
should be applied by all QIOs, even if the IRS
does not require all Q1Os to comply with these
high standards. Inasmuch as the public and poli-
cymakers want non-profit charities to meet the
highest standards, it is not unreasonable for non-
charitable entities with fiduciary responsibilities
to the Medicare Trust Funds to also adhere to
those standards.

AHQA is now part of the national movement
supporting increased accountability of for profit
and non-profit businesses. The members of
AHQA’s Board of Directors believe that the
principles underlying these requirements repre-
sent prudent governance and business practices
will strengthen its Institutional Members. Ac-
cordingly, the Board has adopted as policy this
set of standards that all AHQA Institutional
Members are asked to embrace and promptly
implement.

Section 2:
Policy on Compensation of Governing
Body Members

Compensation of the members of governing
bodies of profit and non-profit organizations has
been widely debated in the past few years. In
approaching this subject, the ad hoc Committee

reviewed IRS requirements and reports by
BoardSource and other organizations involved in
the subject, particularly information provided in
the Panel on the Non-profit Sector’s “Final Re-
port to Congress and the Non-profit Sector:
Strengthening Governance, Transparency, and
Accountability” (June 2005, hereafter referenced
as “Report to Congress”).

The Internal Revenue Code prohibits all charita-
ble organizations from providing excessive com-
pensation “directly or through contracts and
transactions that give excessive economic bene-
fits to board members and other disqualified
persons” (Report to Congress, page 62).
“Excessive economic benefit” will be judged by
the IRS in enforcing the law, and the agency
holds boards responsible for making judgments
as to when board compensation is appropriate.
Unless the non-profit firm has taken the steps
necessary to establish the “rebuttable presump-
tion” of reasonableness of compensation, in an
enforcement action the burden falls on the or-
ganizations to demonstrate that the level of com-
pensation is reasonable — rather than on the IRS
to show the compensation is unreasonable.

AHQA conducted a brief national survey of
QIOs to inventory their incorporation status,
board composition, and compensation policy.
Ninety-one percent (91%) of QIOs are incorpo-
rated as tax-exempt non-profit organizations,
and nine percent (9%) are taxable for-profit or-
ganizations. Sixty-three percent (63%) of all
QIOs qualify for tax-exempt status under Sec-
tion 501(c)(3) of the Internal Revenue Code, and
twenty-eight percent (28%) of QIOs qualify un-
der Section 501(c)(6). Current board compensa-
tion practices among organizations holding QIO
contracts cover a wide spectrum. Four QIO
boards are entirely voluntary, without any com-
pensation being paid for board service other than
incidental expenses for travel to meetings of the
board. Thirty-nine (91%) QIO boards pay one
or more board members some compensation
beyond expenses. Twenty-eight QIOs (65%)
compensate board members an average of
$1,000 a year or more.

With regard to compensation of 501(c)(3) chari-
table organization board members, the Inde-
pendent Sector’s Report to Congress states:
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Although some chatitable organizations
reimburse expenses related to board
work, the vast majority of board mem-
bers serve without compensation... A
few charitable organizations, however,
do compensate board members for their
services. Charities and foundations are
permitted under current law to pay rea-
sonable compensation for services pro-
vided by board members. Reasonable
compensation is defined as the amount
that would ordinarily be paid for like
services by like enterprises (whether tax-
exempt or taxable) under like circum-
stances [see Treasury regulations, Sec-

tion 53.4958-4(b)(1)(if)].

The Independent Sector reflects the view of its
members, predominantly charities whose boards
are an important source of financial contribu-
tions for the organization. QIO boards, how-
ever, are not typical of the fund-raising boards of
organizations commonly incorporated under
Section 501(c)(3) of the Internal Revenue Code.
QIOs generate the operating revenue to pursue
their mission purposes from service contracts,
rather than donations. Many QIOs recruit their
governing board members based on their special-
ized expertise and abilities to help oversee and
understand QIO work. Moreover, many QIOs
have multiple business lines, and in these non-
QIO business lines QIOs must compete with
large for-profit companies such as Maximus,
First Health, Mercer Government Human Set-
vices Consulting, and National Health Services.

AHQA’s legal counsel, the Independent Sector
report cited above, and compensation specialists
at the Hay Group have all advised that compara-
ble for-profit and non-profit organizations are
the appropriate benchmark for QIO compensa-
tion practices. To get a better sense of the prac-
tices of firms more comparable to QIOs than
typical charitable organizations, AHQA commis-
sioned The Hay Group, board and executive
compensation specialists, to benchmark QIOs
against non-profits that are as comparable as
possible to the QIOs, as well as to comparable
for-profit entities with which QIOs must com-
pete for business. The Hay Group reported that
board compensation for both for profit and non-

profit firms has been growing rapidly in recent
years, due to newly imposed accountability re-
sponsibilities on boards and board members of
both types of firms. Compensation amounts
paid to board members by firms judged compa-
rable to QIOs ranged from zero to $7500 per
director per year in the 2003-2005 period.

The Hay Group recommended that all QIOs
adopt the practices that IRS requires of 501(c)(3)
and (c)(4) firms to establish the “rebuttable pre-
sumption” of reasonableness of compensation.
For purposes of board deliberations as to the
appropriate level of compensation at a particular
QIO, The Hay Group identified a variety of fac-
tors that should be considered, including the fac-
tors enumerated by IRS as well as additional
ones, such as the organization’s ability to afford
board member compensation. The Hay Group
acknowledged that an QIO could find, after ap-
plying these factors to their organization and
their market, that reasonable compensation for
one or more board members might exceed the
$7500 figure.

There is a wide range of time commitments re-
quired for QIO board service, both within a
given board (i.e., some board members may be
required to commit significantly more time to the
governance function than others, such as audit
committee members), and among the QIOs.
There may also be a range in required time and
activity due to the wide range in size and com-
plexity of QIOs, with some having subsidiaries
and multiple lines of business, and others focus-
ing almost entirely on faithful execution of the
Medicare QIO contract.. Some are not much
larger nor more complex than they were as
PSRO grantees in the 1970s, when measured by
number of customers and number of employees.
Yet some AHQA members have more than 250
employees, numerous customers and contracts,
and maintain multi-state operations for custom-
ers under the Medicare and Medicaid programs
as well as the private sector.

Each organization must strike its own balance to
ensure proper and cost-efficient board function-
ing so that the governing body is not in a posi-
tion of either relegating its duties and responsi-
bilities to executive management or the board’s
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executive committee (as evidenced by meeting
infrequently), nor assuming a level of operational
responsibility that should rightfully be assumed
by the management (as may be evidenced by a
relatively high frequency of meetings).

In addition, AHQA found that between four and
nine QIOs (10-22%) are compensating more
than one-third of their board members for ser-
vices other than board service. These payments
are usually hourly consulting payments for physi-
cian review of medical records, paid to a wide
variety of physician reviewers as part of a QIO’s
case review responsibilities. QIOs that retain
board members for case review work argue that
this practice keeps board members aware of
quality issues in their state, which in turn en-
riches the deliberations of the board. This is not
a prohibited practice under law; the Independent
Sector’s Report to Congress recommends that
one-third of directors be independent, that is,
that they not receive payments as consultants or
employees from the company.

POLICY: All members of AHQA should
adopt board compensation policies consis-
tent with the following principles, and imple-

ment such policies effective no later than
December 31, 2006.

a) Board members should be compensated
only in those instances where the board
has clearly defined the role and responsi-
bilities of the board member(s) to be
compensated, identified circumstances
where “compensation is deemed neces-
sary due to the complexity of the respon-
sibility, the time commitment involved in
board service, and the skills required for
the particular assignment” (Report to
Congress, page 62).

b) Board members should only be compen-
sated if the board satisfies the conditions
set forth by the IRS as necessary to qual-
ify for a “rebuttable presumption” of rea-
sonableness:

1) the compensation arrangement
must be approved in advance by
an “authorized body” of the tax-
exempt organization composed
entirely of individuals unrelated to

and not subject to the control of
the [board member] involved in
the compensation arrangement;

2) the authorized body obtained and
relied upon “appropriate data as
to comparability” of compensa-
tion; and

3) the authorized body must ade-
quately document the basis for its
determination concutrrently with
the making thereof.

c) The QIO evaluates board member per-
formance, not merely attendance, in
terms of contributions expected to justify
any stipend, and have a mechanism to
remove, before any applicable term lim-
its would take effect, board members
whose contributions are no longer suffi-
cient.

Section 3:
Policy Regarding Executive
Compensation

Background. AHQA’s Institutional Members, as
Medicare contractors, must comply with federal
regulations requiring that only reasonable execu-
tive compensation may be billed to the federal
Medicare contract. Every QIO is audited by an
independent government agency every year to
ensure that these rules are closely adhered to and
that the Medicare program is protected from
excessive compensation or other costs.

In addition, non-profit organizations are obli-
gated under the law to ensure that certain indi-
viduals employed by or involved with the organi-
zation do not receive excessive compensation.
Any compensation paid to officers, directors and
many categories of executives that is deemed to
exceed reasonable compensation will be subject
to the imposition of significant excise taxes on
both the individual receiving such excessive
compensation and on members of the board
responsible for deciding such compensation,
and, moreover, shall require repayment of com-
pensation deemed to be excessive (Internal
Revenue Code Section 4958, i.e., the
“Intermediate Sanction” provisions).
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IRS requirements regarding executive compensa-
tion state, “Charitable organizations are permit-
ted under current law to pay reasonable compen-
sation for services provided by ... chief execu-
tive officers and other staff. Reasonable com-
pensation is defined as the amount that would
ordinarily be paid for like services by like enter-
prises (whether tax exempt or taxable) under like
circumstances” (Treasury regulations, Section

53.4958-4(b)(1)(ii).

IRS regulations confer a “rebuttable presump-
tion of reasonableness” of executive compensa-
tion when such compensation is based upon ap-
propriate data that helps determine comparability
or fair market value and documents the basis for
its determination at the time it makes its deci-
sion. “Federal regulations define comparable
data needed to determine the reasonableness of
compensation or other transactions with dis-
qualified persons as including (1) compensation
paid by similarly situated organizations, both
taxable and tax-exempt, for functionally compa-
rable positions; (2) the availability of similar ser-
vices in the geographic area; (3) current compen-
sation surveys compiled by independent firms;
and (4) actual written offers from similar organi-
zations competing for the disqualified per-

son” (Report to Congtess, page 68).

POLICY: Every QIO should institute poli-
cies and actions necessary to qualify for the
rebuttable presumption of reasonableness of
executive compensation under IRS regula-
tions, effective no later than December 31,
2006, and adhere to the following principles.

a) Each Institutional Member should incor-
porate into its bylaws, articles, charter, or
other appropriate governing documents
a requirement that the full board or a
duly authorized and constituted commit-
tee thereof (i.e., compensation commit-
tee) must approve, annually and in ad-
vance, the compensation (including bo-
nus compensation and benefits) of
“disqualified persons” (as defined by
IRS) on the staff, except for years in
which a multi-year contract remains in
force or there is no change in the com-
pensation except for a cost-of-living ad-

justment. If the governing body has au-
thorized the CEO to make such determi-
nations with respect to senior staff who
may be “disqualified persons”, the CEO
shall follow appropriate procedures to
qualify for the rebuttable presumption
that compensation for such staff is rea-
sonable.

b) If an Institutional Member’s board of
directors chooses to use a compensation
consultant or service to evaluate the
compensation of senior executives then,
the consultant or service should be inde-
pendent and should be hired by and re-
port to the board or designated board
committee.

c) Each Institutional Member’s governing
board, or the compensation committee of
the board, should review the organiza-
tion’s staff compensation program peri-
odically (e.g., every five years) including
the salary ranges for particular positions
and the benefits provided.

Section 4:
Policy Regarding Travel Expenses

Background. Travel expenses paid for by QIOs
in their role as Medicare contractors can only be
reimbursed if they satisfy the Federal Travel
Regulation (“FTR”)(41 C.F.R. Chapters 300-
304), which is incorporated in the 8 Medicare
QIO Statement of Work contract. It is a detailed
policy that implements statutory requirements
and executive branch requirements for travel by
federal civilian employees and others authorized
to travel at government expense. Travel ex-
penses incurred by staff, executives and board
members of QIOs are reimbursable by CMS
only if they meet the requirements for allowabil-
ity and reasonableness as prescribed in the FTR.
There may be situations in which a QIO incurs
travel expenses in the ordinary course of busi-
ness that are not allowable under the FTR. In
those situations, it is recommended that a QIO
follow the recommendations on travel expenses
found in the Report to Congress and the Non-

profit Sector on Governance, Transparency, and

©The American Health Quality Association

Page 10



Accountability. Consistent with the recommen-
dations of the Report to Congtress, the AHQA
board has adopted the following policy.

POLICY: Each Institutional Member
should adopt policies consistent with the
following principles by no later than Decem-
ber 31, 2006.

a) Institutional Members that pay for or
reimburse travel expenses of board mem-
bers, officers, employees, consultants,
volunteers, or others traveling to conduct
the business of the organization should
establish and implement policies that
provide clear guidance on their travel
rules, including the types of expenses
that can be reimbursed and the docu-
mentation required to receive reimburse-
ment.

b) Travel on behalf of the organization is to
be undertaken in a cost-effective man-
ner. The travel policy should be pro-
vided to and adhered to by anyone travel-
ing on behalf of the organization.

c) Institutional Members should not pay for
nor reimburse travel expenditures
(except for de minimus expenses of
those attending an activity such as a
meal function of the organization) for
spouses, dependents, or others who are
accompanying individuals conducting
business for the organization unless they,
too, are conducting business for the or-
ganization.

Section 5:

Policy Regarding Structure,
Composition, and Independence of
Boards

Background. Just as lawmakers, enforcement
agencies, the courts and the media have criticized
for-profit company boards for failure to supet-
vise management, so they and mainstream non-
profit advocacy groups have expressed concern
with the level of engagement of many non-profit
boards. According to the Independent Sector:

A knowledgeable, committed board of di-
rectors is the strongest protector of a chari-
table organization’s accountability to the
law, its donors, consumers of its products
and services, and the public. Failures by
boards of directors in fulfilling their fiduci-
ary responsibilities may arise when a board
leaves governing responsibility to a small
number of people, some of whom may have
conflicts of interest that can mar their judg-
ment. Other problems emerge when a
board disperses responsibility among many
people, thereby lessening the obligations of
each and by default, increasing the authority
of the chief executive officer. Many board
members do not have the training or infor-
mation necessary to understand adequately
their fiduciary responsibilities or common
practices for the boards of charitable ot-
ganizations. (Report to Congtress, page 75).

AHQA believes that safeguards recommended
for non-profits generally should apply to
AHQA'’s Institutional Members.

Independence. Many individuals serving on
QIO boards serve as paid consultants to the or-
ganizations, typically as physician reviewers. In
its Report to Congtess, the Independent Sector
states that:

Independent board members should be de-
fined as individuals (1) who have not been
compensated by the organization within the
past twelve months, including full-time and
part-time compensation as an employee or
as an independent contractor, except for
reasonable compensation for board service;
(2) whose own compensation, except for
boatd service, is not determined by indi-
viduals who are compensated by the organi-
zation; (3) who do not receive, directly or
indirectly, material financial benefits (i.e.,
service contracts, grants, or other payments)
from the organization except as a member
of the charitable class served by the organi-
zation; and (4) who are not related to (as a
spouse, sibling, parent, or child) any individ-
ual described above.
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Length of service/refreshment of board re-
sources. QIOs are characterized by a wide array
of practices with respect to tenure and refresh-
ment of board knowledge and experiences
through the exchanging of long-term members
with new directors. Twenty-eight percent (28%)
of QIO board members have served on their
board for nine or more years; seventy-seven
(77%) of those are physician members of their
boards. To some extent, this simply reflects the
history of these organizations, during which the
federal government has consistently encouraged
a strong relationship with the medical profession.
Nonetheless, the value of fresh perspectives is
likely to increase as federal and state govern-
ments and the private sector turn to QIOs to
undertake new tasks such as validating claims for
quality performance incentives, educating the
public about public reporting of quality data, and
working in partnership with a wide variety of
health professions. Some QIOs have imposed
term limits to assure current knowledge and re-
sponsiveness to changing conditions and de-
mands in the organization’s social and economic
environment. There is no evidence that board
service beyond a certain duration is predictably
associated with lower value board service; how-
ever, in a rapidly changing environment such
practices are a useful model for organizations
looking for ways to become more nimble and
responsive to new demands.

Boatd diversity. According to a 2003 survey by
the Citizens Advocacy Center, diversity has been
lacking on many QIO governing bodies. Diver-
sity can be seen in terms of racial, gender and
ethnic representation, and in terms of stake-
holder representation (e.g., consumers and other
professions). In light of constantly expanded
QIO consumer protection responsibilities,
strong consumer representation is essential.

While it is QIO staff, rather than board mem-
bers, that conduct day to day outreach to vulner-
able populations, it is also true that gender, racial,
and ethnic diversity can be of benefit to boards
in developing strategic relationships and develop-
ing strategies for meeting the needs of under-
served populations. Some QIOs’ governing by-
laws require that board members must be politi-
cally influential physicians or other health profes-

sionals to serve on a QIO board. These rules
may serve as a barrier to identifying and recruit-
ing individuals from diverse racial and ethnic
backgrounds to serve.

QIO boards should transition include other ap-
propriate stakeholders who are actively engaged in
related fields of endeavor. Professional knowl-
edge of individuals who remain active in their
respective fields of endeavor will provide wis-
dom to support informed board decisions. Ex-
amples of other professions to be considered
include quality improvement experts, health
plans, other providers, regional health informa-
tion organizations, information technology, pub-
lic health, pharmacy, and nursing. The expertise
and commitment of the medical profession to
quality care has been central to the culture and
success of the PSRO, PRO, and QIO programs.
Yet, the evolving nature of the work of the
QIOs, as well as the successful experience of a
growing number of QIOs with broadly consti-
tuted boards, suggests that the past practice of
constituting boards with a majority of physicians
is no longer the essential attribute for success it
once was.

POLICY: Regarding QIO board composi-
tion and independence, Institutional Mem-
bers of AHQA should adopt policy no later
than December 31, 2006 consistent with the
following principles:

a) Each QIO board should adopt mecha-
nisms to continuously infuse board de-
liberations with new and different per-
spectives.

b) Each QIO should adopt policies that will
ensure a high level of consumer and
other stakeholder representation and di-
versity on its governing board by the end
of the 8t Medicare Statement of Work.

c) Each QIO board should adopt policy
ensuring that at least one-third of its
members are not compensated as em-
ployees or contractors of the company.

d) Each QIO board should adopt and en-
force reasonable performance standards
for attendance and contributions by
board members.
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Section 6:
Policy Regarding Conflict of Interest

Conflict of Interest Provisions of the Medicare
QIO Contract. The issue of conflict of interest
is extensively addressed in each AHQA Institu-
tional Member’s standard QIO contract with
CMS, and in the Federal Acquisition Regulations
governing all federal agency contracts. The QIO
contract provisions are particularly strict about
conflicts of interest that may arise as a result of
the structure of the governing body:

It is a prohibited organizational conflict of
interest for a QIO to be owned by or affili-
ated with a Medicare health care facility, or
association of facilities, payor organization
ot health plan, in the QIO area, through
management, common control or owner-

ship.

For the purposes of this contract, a Medicare
health care facility is defined as an institution
that directly provides or supplies health care
services for which payment may be made in
whole or in part under Title XVIII of the
Act. A health care facility may be a hospital,
skilled nursing facility, a health care agency,
free standing ambulatory surgery center or
outpatient facility or any other entity which
provides or supplies direct care to Medicare
beneficiaries.

For the purposes of this contract, a payor
organization means any organization, other
than a self-insured employer which makes
payments directly or indirectly to health catre
practitioners or providers whose health care
services are reviewed by the organization or
would be reviewed by the organization if it
entered into a QIO contract. Payor organi-
zation also means any organization which is
affiliated with an entity which makes pay-
ments as described above, by virtue of the
organization having more than 20 percent of
the members of the governing body who are
also governing body members, officers, part-
ners, five percent (5%) or more owners or
managing employees in a health maintenance
organization or competitive medical plan.

For the purposes of this contract, a QIO is
considered to be affiliated with a health care
facility or association of facilities if more
than 20 percent of the members of the gov-
erning body of the QIO are also a governing
body member, officer, partner, five percent
(5%) or more owners or managing employ-
ees in a health care facility or association of
health care facilities in the QIO area. [t
QIO Statement of Work, Section H]

Conflicts Arising from Non-Medicare Business
Relationships. In creating the utilization and

quality control program, Congtress explicitly en-
couraged the contractors to have other business
relationships than the Medicare QIO contract.
This was among the reforms contained in the
1982 statute that replaced the Professional Stan-
dards Review Organization (PSRO) program
with the Peer Review Organization (PRO) pro-
gram. Itis one of the statutory functions of each
QIO to offer its services to businesses that pur-
chase health care:

(11) The organization shall make available its
facilities and resources for contracting
with private and public entities paying
for health care in its area for review, as
teasible and appropriate, of services re-
imbursed by such entities. (Section 1154
(a)(11) of the Social Security Act)

This greater flexibility for firms serving as QIOs
to provide services to purchasers other than
Medicare is also reflected in the Medicare QIO
contract:

CMS encourages QIOs to work with health
care facilities, payor organizations and health
plans cooperatively. This cooperation, even
if beyond the scope of the QIO contract,
can benefit the general community beyond
the Medicare population. QIOs may enter
into a contract, agreement or arrangement
with health care facilities, payor organiza-
tions, health plans or other private or public
entities for work relating to individuals who
are not Medicare beneficiaries in the QIO’s
area, even if such work is similar or identical
to the work which the QIO performs under
its contract with CMS for the Medicate
population.
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If a QIO enters into a contract or agreement
with a health care facility, payor organiza-
tion, health plan, or other public or private
entity, the QIO shall ensure that CMS does
not reimburse it for work that is properly
compensable under such other contract or
agreement.

The Medicare contract language addresses con-
flicts that may arise due to the Medicare work of
QIOs, but because of the congressional encour-
agement for QIOs to have other customers than
Medicare, there is a need for the QIO to main-
tain conflict of interest policy and procedure to
avoid and to mitigate conflicts that may arise in
the course of the rest of its business relation-
ships.

The IRS has promulgated a “Sample Conflict of
Interest Policy” for continuing education pur-
poses. The Sample Policy does not have the
force of law. Compliance with it is not required
nor does it create a “safe harbor” in the way the
IRS intermediate sanctions regulations do under
the “rebuttable presumption” provisions. But
the Sample Policy is nonetheless a useful guide
to AHQA Institutional Members in avoiding and
managing conflicts. IRS states in the Sample Pol-
icy that:

The purpose of the conflict of interest policy
is to protect the Corporation's interest when
it is contemplating entering into a transac-
tion or arrangement that might benefit the
private interest of an officer or director of
the Corporation. This policy is intended to
supplement but not replace any applicable
state laws governing conflicts of interest ap-
plicable to nonprofit and charitable corpora-
tions. [IRS Sample Conflict of Interest Pol-
icy, Article I, Purpose]

Individual Director Conflict. 'The IRS Sample Policy
focuses on financial relationships that may give
rise to a conflict:

A person has a financial interest if the pet-
son has, directly or indirectly, through busi-
ness, investment or family—

a) an ownership or investment interest in
any entity with which the Corporation
has a transaction or arrangement, or

b) compensation arrangement with the
Corporation or with any entity or indi-
vidual with which the Corporation has a
transaction or arrangement, or

¢) a potential ownership or investment in-
terest in, or compensation arrangement
with, any entity or individual with which
the Corporation is negotiating a transac-
tion or arrangement.

Compensation includes direct and indirect
remuneration as well as gifts or favors that
are substantial in nature.

A financial interest is not necessatily a con-
flict of interest. Under [Sample Policy] Arti-
cle I11, Section 2, a person who has a finan-
cial interest may have a conflict of interest
only if the appropriate board or committee
decides that a conflict of interest exists. [IRS
Sample Conflict of Interest Policy, Article 1I,
Definitions]

The IRS Sample Policy recommends procedures
for identifying financial interests and deciding
whether they constitute a conflict of interest:

1. Duty to Disclose. An interested person
must disclose the existence of his or her fi-
nancial interest and must be given the op-
portunity to disclose all material facts to the
directors and members of committees with
board delegated powers considering the pro-
posed transaction or arrangement.

2. Determining Whether a Conflict of Interest
Exists. After disclosure of the financial in-
terest and all material facts, and after any
discussion with the interested person, he/
she shall leave the board or committee meet-
ing while the determination of a conflict of
interest is discussed and voted upon. The
remaining board or committee members
shall decide if a conflict of interest exists.
[IRS Sample Conflict of Interest Policy, Arti-
cle 111, Procedures]
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The IRS Sample Policy recommends the follow-
ing procedures for addressing a relationship
which has been determined to create a conflict of
interest:

a) An interested person may make a presen-
tation at the board or committee meet-
ing, but after such presentation, he/she
shall leave the meeting during the dis-
cussion of, and the vote on, the transac-
tion or arrangement that results in the
conflict of interest.

b) The chairperson of the board or commit-
tee shall, if appropriate, appoint a disin-
terested person or committee to investi-
gate alternatives to the proposed trans-
action or arrangement.

c) After exercising due diligence, the boatrd
or committee shall determine whether
the Corporation can obtain a more ad-
vantageous transaction or arrangement
with reasonable efforts from a person or
entity that would not give rise to a con-
flict of interest.

d) If a more advantageous transaction or
arrangement is not reasonably attainable
under circumstances that would not give
rise to a conflict of interest, the board or
committee shall determine by a majority
vote of the disinterested directors
whether the transaction or arrangement
is in the Corporation's best interest and
for its own benefit and whether the
transaction is fair and reasonable to the
Corporation and shall make its decision
as to whether to enter into the transac-
tion or arrangement in conformity with
such determination. [IRS Sample Con-
flict of Interest Policy, Article I1I, Proce-
dures]

The AHQA board believes it is essential that
there be no appearance of personal conflict of
interest on QIO boards. The following policy is
to ensure that executive management and gov-
erning bodies of AHQA Institutional Members
are able to demonstrate their vigilance with re-
spect to this issue.

POLICY: Institutional Members of AHQA
should establish a written conflict of interest
policy consistent with the following princi-
ples no later than December 31, 2006.

a) Each board member attests in writing
they have received and understood the

policy;

b) The policy establishes each board mem-
ber has a duty to disclose a financial in-
terest;

c) In determining whether a board mem-
ber’s declared financial interest consti-
tutes a conflict with the firm’s interests,
the policy provides the board member
must recuse himself and not participate
in deliberations and voting, other than to
declare and describe the nature of their
financial interest; and

d) In determining the board’s action to
mitigate a conflict it has identified, the
board must consider “non-conflicted”
transaction alternatives before approving
a transaction involving a conflict with a
board member’s financial interest.
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