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The non-compliance of wound care patients is legendary.  Diabetic wound care patients do not stick to their diets.  Wound care patients or their caregivers do not follow instructions for dressing wounds.  Bedbound patients do not regularly change position in bed as instructed.    

Providers may be tempted to overlook non-compliance on the basis that patients need services.  It may be especially difficult to act based on non-compliance by primary caregivers for patients who receive services at home.  Afterall, say some providers, patients should not be penalized because of the non-compliance of their caregivers.

On the contrary, it is absolutely imperative to take action to bring patients and/or their primary caregivers into compliance or, if they cannot achieve compliance, to discontinue services to them for the following reasons:

(1) Risk Management.

When providers continue to render services to non-compliant patients, their risk of legal liability is greatly enhanced.  The “bottom line” is that it is extremely difficult to separate substandard care from non-compliance by patients and caregivers.  Sooner or later, patients’ attorneys are likely to get to the heart of the matter which is:  If practitioners knew that patients or their primary caregivers were non-compliant, why did they continue services to them?

(2) Reimbursement Based on Quality of Care.

Payors, including the Medicare Program and private insurers and health maintenance organizations (HME’s) such as Aetna, are determined to implement payment systems based on the quality of care provided as evidenced by outcomes.  Non-compliant patients and caregivers often cause outcomes that are less then stellar.  Regardless of the cause, providers are likely to experience reductions in reimbursement as a result of poor outcomes which they may simply be unable to afford.

(3) Financial.

Caring for non-compliant patients and/or primary caregivers is likely to be more expensive than caring for patients and caregivers who adhere to their plans of care.  Wound care patients, for example, may not achieve healing of their wounds as a result of non-compliance.  Or they may require more lengthy or expensive treatments as a result of non-compliance.  These factors may increase the cost of care substantially.

(4)
Ethical Considerations.

There is an important ethical principle called “distributive justice” that says that all patients being cared for by a provider, for example, are entitled to appropriate care.  

Non-compliant patients and caregivers tend to require a great many resources, including expenditures of huge amounts of energy by staff.  In some instances, the resources expended on non-compliant patients and caregivers may mean that other patients do not receive appropriate care.  This result is unacceptable from an ethical point of view.
What can providers do to assist patients and/or primary caregivers achieve compliance?
Documentation of Non-Compliance
Providers should first carefully document instances of non-compliance as follows:

1) Staff must document every instance of non-compliance by both patients and/or their primary caregivers regardless of the risk associated with the non-compliant behavior.  

2) Documentation must be very specific.  It is not sufficient to document as follows:  “Patient (or primary caregiver) non-compliant.”  Providers, for example, may document the failure to change the diapers of a bed-bound patient who is incontinent of both bowel and bladder as follows:  “RN discovered patient with urine and feces in diaper.  RN removed diaper, cleaned patient and placed clean diaper on patient.  RN marked the right tab of the clean diaper with a red X.  When the RN visited the following day, the patient was again lying in urine and feces.  When the RN removed the diaper, she observed a red X on the right tab of the diaper the patient was wearing when she arrived.”

3) Staff must then counsel with patients and/or primary caregivers regarding each   instance of non-compliance and document that they have done so.  

The number of times practitioners are willing to repeat this “protocol” depends on the risk of injury/damage to patients associated with the non-compliance.  If patients are likely to be injured or damaged, providers should not tolerate additional instances of non-compliance after taking the above steps.  

There is an old legal adage that “every dog is entitled to one bite.”  When an instance of non-compliance has been identified, the “dog” has had its bite!

In some instances, the non-compliance may be so serious that immediate termination is warranted.  When non-compliance is serious enough to warrant discontinuation of services, providers may wish to take additional action to protect patients which may include reports to adult and/or child protective services, as indicated in applicable state statutes.

On the other hand, chronic non-compliance may be acceptable, if it involves very little risk, if any, of poor outcomes or injury to patients.

Additional Strategies to Achieve Compliance

If documentation and counseling as described above do not result in adherence to plans of care, providers may wish to use the additional strategies described below.  (These strategies are described in more detail in an article entitled “A Framework for Mobile Healthcare Answers to Chronically Ill Outpatient Non-Adherence,” Informatics in Primary Care, 2005, Volume 13, 2005, pp. 145-152, by Mihail Cocosila and Norm Archer.):
(1) Monitoring.

Monitoring may be implemented with regard to patients’ behaviors, their conditions or the specific therapies included in plans of care.  Staff may, for example, may regularly monitor the number of diapers used for incontinent patients with wounds.  

The possible benefits of monitoring include:

· Diminishing forgetfulness, stress and anxieties.

· Improving motivation, knowledge and skilled in managing the treatment and disease in general.

(2) Reminding.

Reminding may also be related to patients’ behaviors, their conditions or the specific therapies included in plans of care.  Practitioners may, for example, establish systems to periodically remind patients and primary patients about repositioning.
Possible benefits of monitoring include:

      -
      Reducing forgetfulness and treatment stress and anxieties.

      -
      Controlling aggravating factors.
      -
      Increasing optimistic attitude, self-confidence and motivation.

(3) Consulting.

Consulting may also related to patients’ behaviors, conditions or specific therapies.  In addition, they may also be related to the healthcare team and/or system-related.  The healthcare team may, for example, decide to consult with wound care specialists or representatives of manufacturers of wound care products regarding which products may assist with wound healing.

Possible benefits of consulting include:

· Reducing the effects of stress and anxieties.

· Diminishing consequences of insufficient knowledge or skills.

· Improving self-confidence and optimistic attitude.

(4) Supporting.

Supporting patients may be related to both their behaviors and social and economic interventions.  Wound care patients may, for example, need assistance to achieve compliance with a nutrious diet because they lack the resources to obtain appropriate types or amounts of food.

 Possible benefits of supporting include:
· Diminishing the feeling of isolation.

· Providing encouragement.

· Improving self-confidence.

(5) Informing.

Like supporting patients and primary caregivers, this strategy can have important benefits in terms of patients’ behaviors and social and economic interventions.   Practitioners may, for example, be successful at helping patients and/or primary caregivers at achieving by making them aware of needed resources such as respite care so that primary caregivers have more energy and commitment to compliance.

Possible benefits of informing include:

· Improving knowledge of patients and/or primary caregivers.

· Fighting anxieties, misunderstandings and negative beliefs of patients and

primary caregivers.  

(6) Educating.

Additional teaching may assist patients and primary caregivers to achieve adherence.  If so, staff should provide it and document that they have done so.  Practitioners should also use return demonstrations and documentation of them to help educate  patients and primary caregivers.

Possible benefits of educating include:

· Improving adherence following persistent and personalized application of the 

other interventions described above.

Discontinuation of Services
When use of the strategies described above does not result in compliance and patients are at risk for poor outcomes or injuries, providers may wish to discontinue services to them.

If providers discontinue services they should follow this protocol to avoid liability for abandonment:

1. Providers should hold a case conference with members of the treatment team to decide whether to discontinue services and, if so, what may constitute reasonable

notice.  Participants in the case conference should also consider applicable federal and state regulatory requirements related to discontinuation of services, if any.  

2. Reasonable notice may be determined only by taking into account the facts and circumstances of individual cases.  Factors to be considered include, but are not limited to, the patient's physical and mental condition, the patient's financial resources, the availability of alternate sources of care, what the patient wants, and whether supportive individuals are available to assist the patient.  

3.
Document the results of case conferences.

4. Providers should verbally notify patients of the decision to terminate

services and the reasons for this decision and document that they have done so.

5. Providers should also verbally notify patients' attending physicians and other  providers and case managers, if applicable, and document that they have done so.

6.
Notice of termination should also be given in writing and should be hand-delivered to the patient via a staff member, courier, messenger or via overnight delivery service.  It is not necessary to obtain patients' signatures verifying receipt.

7.
A copy of the notice of termination should be faxed to patients' attending

physician and other providers and case managers, if applicable.

8.
Throughout the notice period, providers should "spread the risk," which may include notifying protective services or initiating involuntary commitment proceedings.

9.   Providers should rely upon their knowledge, judgment, and experience in order to predict whether patients are likely to be injured by termination of care.  If discontinuation of services is likely to cause injury or damage, providers should take appropriate action to minimize these risks.

.

With enhanced risks of legal liability and emphasis on outcomes and quality of care, providers cannot afford to care for patients whose non-compliance hampers the results of their treatment.  Now is the time to confront non-compliant patients and their caregivers and to take action.

(To obtain a book entitled Use of Policies and Procedures to Avoid Liability for Abandonment, that includes a complete set of policies and procedures to avoid liability for abandonment in a variety of situations, including discontinuation of services for non-noncompliance, send a check for $105.00 that includes shipping and handling made out to Elizabeth E. Hogue, Esq. to the above address.)
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