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Providers are at risk for legal liability when they terminate services to patients.  Violence or threatened violence, noncompliance by patients and/or primary caregivers, inability to provide adequate assistance, or inappropriateness for case management services may also warrant termination of services.  


Providers are understandably concerned about the possibility of legal liability associated with the termination of beneficial services.  Specifically, they frequently express concern about the possibility of liability for abandonment of patients.


Practitioners often speak of abandonment as though it is equivalent to termination of services.  On the contrary, patients who want to hold case managers liable for abandonment must show that:

1. Providers unilaterally terminated the provider/patient relationship;

2. Without reasonable notice;

3. When further action was needed.

Patients who fail to prove any one of these requirements are likely to lose their lawsuits against providers.


As indicated above, abandonment requires unilateral termination of the relationship between the patient and the provider by the provider.  Patients who terminate relationships with providers, therefore, lose the ability to bring a successful claim for this type of liability.


When patients terminate relationships with providers directly, it is clear that practitioners have no liability.  What about circumstances in which patients never say anything directly about discontinuing the relationship, but do not keep appointments for scheduled services on more than one occasion?  


Providers must treat repeated failure by patients to keep appointments as constructive termination of the provider/patient relationship by the patient.  Patients must be notified that they have constructively terminated their relationships with providers consistent with internal policies and procedures.  Providers can avoid liability for abandonment through the use of such a policy because then the patient, not the provider, has ended the relationship, which means that the provider is not liable.


Providers must develop and implement a written policy on constructive termination of their relationships with patients.  An interdisciplinary team must decide how many missed appointments will generally result in constructive termination by patients.  The goal of providers is to avoid legal liability for patients who they can no longer access or who are no longer available for needed care.  Thus, although the number may vary depending upon the patient population of each organization, it is usually reasonable to set a limit of two or three consecutive missed appointments.


After patients have met the limits imposed by organizations' policies on constructive discharge, termination of the provider/patient relationship must be confirmed in writing.  Written notice must be delivered to patients.  Managers should instruct staff to issue prepared, standardized notices when patients reach the number of missed visits or appointments specified in applicable policies and procedures.


Another way to defeat the first element of abandonment in situations of nonpayment for care, for example, is to offer every patient to opportunity to pay privately for beneficial services when payment from third-parties is no longer available.  In other words, providers should avoid telling patients that they are terminating care because the payor will not reimburse for any further services.  Rather, every patient should be offered the option to pay directly for services.  Providers’ offers and patients' responses should be carefully documented in patients' charts.


Patients may, for example, indicate that they do not wish to pay privately because they cannot afford it.  This documented response tends to defeat any subsequent claim of abandonment because the patient, not the provider, terminated the relationship.


Providers are sometimes uncomfortable offering patients the option to privately pay for services when they perceive that patients cannot afford it, especially when documentation of their refusal may be used "against" them in the future.  Providers must first acknowledge that their perceptions about what patients can afford may be incorrect.  Individuals with significant economic resources do not always live lavish lifestyles.


Providers must also bear in mind that one of their most important goals, both legally and ethically, is to make certain that patients understand their choices.  Many patients may not know that they have the right to privately pay for services, unless providers make them aware of it.  


Suppose patients agree to pay privately, but do not actually have the money to pay for services they receive?  Practitioners can solve this potential problem by qualifying patients who wish to pay privately.  They can ask for detailed financial information and significant payments, in advance or on deposit, before additional services are rendered.


The second requirement of abandonment means that providers who give patients reasonable notice prior to termination of services will not be liable for abandonment.  The key question is: what is "reasonable" notice? 


Providers are advised to view what is reasonable on a continuum.  That is, on one end of the spectrum are patients who are violent or threaten violence.  Practitioners are justified in terminating services immediately to patients who fall within this category.

Providers are further justified in ending services to patients whose family members threaten violence or are actually violent. 


On the other end of the spectrum are patients who are mentally incapacitated, have few economic resources and no family members to support their continued care.  In these cases, practitioners must conduct a case conference to determine a reasonable amount of notice to patients.  Participants in the case conference must take into account all relevant factors when making decisions about reasonable notice periods.  They should, for example, consider what patients want, the clinical condition of patients, their mental status, and the availability of alternative sources of care.  The results of case conferences must be documented.


Most patients will fall somewhere between these two extremes on the continuum of care.  When terminating services to these patients, case conferences must also be conducted, in order to make an individualized determination about what constitutes reasonable notice.  


Many providers view thirty days as the minimum number of days required for reasonable notice.  This period of time is too long for most patients.  A more reasonable period of time, unless a specified period of notice is mandated by state statute or regulation, is probably three to five days for most patients who are in the middle of the continuum described above.


After staff members agree upon a reasonable notice period, patients and attending physicians should receive verbal, in addition to written, notice.  Written notices should be hand-delivered to patients' homes.  Although it is desirable, it is unnecessary to obtain a signature verifying receipt.


When the date for termination of services arrives, providers must terminate care as promised.  Practitioners are sometimes tempted to continue in the face of pleas from patients, physicians and/or family members.  Providers must bear in mind, however, that their organizations, whether for-profit or not-for-profit, simply cannot afford to render unlimited amounts of uncompensated care.  The consequence of lack of attention to fiscal limitations may be that many patients' care is disrupted or no longer available.  


Finally, providers can defeat claims of abandonment if patients for whom services are discontinued need no further attention.  How do providers know whether further attention is needed?  Is this requirement as subjective as it appears?


On the contrary, judges are likely to make retrospective determinations about whether further attention was needed.  The basis for such determinations will probably be whether patients were injured as a result of termination.  In other words, the law is likely to conclude that no further attention was needed, so long as patients are not injured as a result of termination of services.


What kind of injury must patients prove?  Can patients who attempt to prove emotional damage only as a result of termination of services by case managers win lawsuits? 


The "good news" for providers is that courts generally require proof of physical injury or damage before they will find providers liable for abandonment.  Providers must, therefore, take appropriate steps to make certain that patients are not physically injured as a result of termination of services.  In rare instances, appropriate action may include sending an ambulance to take the patient to the nearest hospital.  If the patient refuses transport by ambulance, the patient will have been contributorily negligent, or will have assumed the risk, so that providers are likely to avoid liability.


Now is the time for providers to educate themselves about the possibility of liability for abandonment, and to take positive steps to prevent this type of legal liability. 

(To obtain a complete set of policies and procedures explaining how to terminate services without liability for abandonment in a variety of circumstances, send a check for $105.00 that includes shipping and handling made out to Elizabeth E. Hogue, Esq. at the above address.  To obtain a copy of a book entitled Case Management:  Legal Issues, send a check for $30.00 that includes shipping and handling to the above address.)
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